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MPOBJIEMbI OMPEAENEHNA MPABOBOW NMPUPO/AbI
HEFNACHbIX CNEACTBEHHbIX AENCTBUI

TATAPUHOBA N1.®."
KaHAWAAT FOPUANYECKUX HayK
YHuBepcuteT mexxgyHapoaHoro 6usHeca um. K. Caraguesa (YMB),
r. Anmartbl, Pecnybnvka KasaxcraH

MBAHOBA )X.B.?
KaHAMAAT FPUANYECKMX HayK, AOLLEHT

’Komu pecnybankaHckas akageMus rocyiapCTBEHHOW CY>K6bl U yrpaB/ieHus,
r. CoeikTbiBKap, Pecnybavnka Komum

AHHOTALUMNMA. Uenbio HacToswen ctaTtbM ABUIOCL UCCNeAOBaHWE MPaBOBOK MPUPOAbI
HernacHbIX CNeACTBEHHbIX AEACTBUN - MPAaBOBOW UHCTUTYT, 3aKPEMJIeHHbIA B HaLMOHa/lbHOM
3akoHogatenbcTee B 2014 roay, v BbisBAE€HME NPU3HAKOB, MNOCPEACTBOM KOTOPbIX HernacHbole
cnepcTBeHHble gerictBua (ganee — HC/l) MOXHO OTAMUNTL OT UHbIX OMEPaTUBHO-PO3bICKHbIX
Meponpuatui (ganee — OPM).

C yueTtoM ocobeHHOCTeN npaBoBbix MHCTUTYTOB HC/J, 1 OPM BO3HMKaIOT BONPOCHI, OTBETbI
Ha KOTOpble UMEIOT NPUHLMNNaAbHOE MpakTuyeckoe 3HayeHue ansa pasrpaHmyeHns OPM wu
HC/A, nyTem onpegeneHnsa nx npM3Hakos U NpegHa3HayeHus.

Mpobnema onpeaeneHma npasosoun npupogbl HC/ takxxke obocTpsaeTcs TemM pakTom, UTo B
Yron10BHOM MpoueccyaibHOM 3akoHogaTenbctBe PK oTcyTcTByeT AeTanbHOe onucaHue anro-
pUTMa MX NPOBEAEHUS, B OT/IMUME OT UHbIX CeACTBEHHbIX AeWCTBUNA. Takoe OTCyTCTBUE CBSI-
3aHo ¢ koppensaumen HC/ ¢ MHCTUTYTOM rocylapCTBEHHbIX CEKPETOB, OnpeAesieHne KOTOpPbIX
BbiTekaeT n3 cmbicna cT. 1 3akoHa PK «O rocyaapcrBeHHbIX cekpeTtax» [1].

[na nonHoueHHOro packpbiTUA Bbl6paHHOW HaMW TeMbl, aBTOPOM OblM MCMOJIb30BaHbI
pa3/finyHble MeTobl HayYHOro MO3HaHUA, NO3BOJIMBLUMNE HE TOJIbKO NPOoaHaan3npoBaTb UMeto-
LMecA TOUKM 3peHus, Ho N cpopmynnpoBaTb CO6CTBEHHbIE BbIBOAbI U NPEAIOXKEHUA, @ UMEH-
HO: AMaNeKTUUYeCKUIA MeToj, MeTOA CUCTEMHOIO aHau3a, popmanbHO-OPUANYECKUA METOA, a
Tak>Ke CpaBHUTE/IbHO-MPaBOBOWN METOA,

MpeacTaBneHHOe HaMK UccaeoBaHWE MO3BOJINT Ha OCHOBE MOHMMaHWA NPaBOBON MpPU-
poabl HC/l ycnewHo ero npMMeHATb, He Hapyllasa MPUHLUNA 3aKOHHOCTX, B TOM 4uUcCae npu
MCNONb30BaHUN LUNPOKOTO cnekTpa ¢opM U METOAOB ONepaTUBHO-PO3bICKHOW AeATe/IbHOCTU
npu c6bope AokasaTesNbCTB B paMKaXx YroJIOBHOTO npoLiecca.

3710 06ycnoBAEHO TeM, UTO, C ofgHOMN cTopoHbl, HC/L BbicTynatoT BecbMa 3pdeKTUBHbIM Me-
XaHU3MOM A/19 MOJIy4YeHMA J0Ka3aTeIbCTB MO YroJIOBHbIM AesiaM, KoTopble 061a4ar0T BbICOKOW
CTeneHblo NAaTEHTHOCTW, a, C APYrOoN CTOpPOHbI, NpuMeHeHne HC/l Mo>XKeT NoBbICUTbL PUCK Ha-
pyLUEHWA /WA OFPaHNYEHMI pAja KOHCTUTYLIMOHHBIX NpaB YesioBeka U rpaXkaaHuHa. bonee
TOro, OCTPO CTOMT BOMPOC aeranmsaunm pesynbratos nposeaeHHbix HC/, ecan oHn nposoau-
Nvcb 6e3 caHKLUK CIeACTBEHHOTO CyAbW MO NMPUUYNHE HanumnaA obCcToATeNbCTB, He TPpebyroLmnx
oTnaratenbCTBa.

K/THOYEBbIE C/IOBA: paccnepoBaHue, HernacHble CieAcTBEHHble AeNcTBUs, npobiemsl,
PO3bICK, YTOJI0BHbIM NpoLecc, AocyaebHoe NPoOn3BOACTBO MO YrOJIOBHOMY Aeny.
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>KACBIPbIH TEPTEY oPEKETTEPIHIH, K¥KbIKTbIK
CUMATbIH AHbIKTAY MoCEJIEJIEPI

TATAPUHOBA /1.0.!
3aH, Fbl/IbIMAAPbIHbIH, KAHANAATDI
K. Caragmes aTbiHaafbl Xanbikapasblk, 6GU3HeC yHUBepCuTeTi,
Anwmarbl K., KasakcraH Pecny6avkacsl

MBAHOBA )X.B.2
3aH, fbI/IbIMAAPbIHbIH, KAHAWAATbI, AOLEHT

2Komu pecnybamkanblk MeMNEKETTIK KbI3MeT >XaHe 6ackapy akageMUAChI,
CbikTbIBKap K., Komun Pecnybaunkachi

AHAATMA. Ocbl 6anTbiH, MakcaTbl 2014 >Xbibl YATTbIK 3aHHaMaAa 6eKiTiireH KyKbIKTbIK, UH-
CTUTYT - XKacbIpblH TepPrey ic — 9peKeTTepiHiH KYKbIKTbIK TabufaTbIH 3epTTey XKaHe >KacblpblH Teprey
apekeTTepiH (byaaH api- XKTO) e3re xxeaen — i3gecTipy ic-LwapanapbiHaH (byaaH api-XKILL) axkbipa-
Tyfa 6onatbiH 6enrinepai aHbiKTay 60n4pbl.

XKTO xwoHe XIL KyKbIKTbIK, MHCTUTYTTapbIHbIH, epeKLUeNiKTepiH eckepe OTbipbIn, onapAabiH 6en-
rinepi MeH MakcaTtTapbiH aHbiKTay apkbuibl XKl >xaHe XKTO -ai axkbipaTy yLiH Tyberenni npakTmka-
NbIK, MaHbI3bl 6ap cypak, TybiHAaWAbI.

KyKbIKTbIK TabufaTTbl aHblikTay Nnpobaemackl KP KbiiMbICTbIK, ic XXypri3y 3aHHamacbiHAa 6acka
Teprey apeKkeTTepiHeH albipMaLLbUIbiFbl ONapAbl XYPri3y anropuTtMiHiH, enken-Terkenni cunat-
TaMacbl XKOK eKeHZirimeH ge wmenedice tyceai. MyHaan xeticneywinik XXT9-HbiH, MemnekeTTik
Kynusnap WHCTUTYTbIMEH KoppensauuacbiMeH 6ainaHbICTbl, OHbIH, aHblKTamacbl “MemaekeTTik
kynusanap Typanbl” KP 3aHpbIHbIH, 1-6a6bIHbIH, MafFbIHacbiHaH TyblHAaWAbI [1].

bi3 TaHAafaH TaKbIpbINTbl TONbIKKAHABI ally YLiH aBTOP fblIbIMU 6iNiMHIH 9pTypi aaicTepiH
KongaHabl, 6yn Konaa 6ap keskapacrapabl Taagan KaHa KoMMan, COHbIMEH KaTap ©3iHAIK TyKbl-
pbiMAap MeH YCbIHbICTapAbl TYKbIpbIMAayfa MYMKiHAIK 6epai, atan antKkaHaa: >xyirenik tangay
aaici, popManbAbI-KYKbIKTbIK 9iC, COHbIMEH KaTap CaJiblCTbIPMasibl-KYKbIKTbIK, d4iC.

Bi3 ycbiHFaH 3epTTey XKTO -HbIH, KYKbIKTbIK, TabUfaTbiH TYCiHY HETI3iHAE OHbl 3aHAbIIbIK, Kafu-
AaTtbiH 6y36aK, OHbIH iWiHAE KbUIMbICTbIK MpoLecc WeHbepiHae aanensemMenep >KvHay kKesiHge
Xeaen-i3Aectipy KbI3MeTiHiH, KeH, HbiICaHAApbl MEH dAICTepiH NalnAanaHy KesiHAe CaTTi KosAaHy+Fa
MYMKIHZAiIK 6epegai.

Byn, 6ip ><afbiHaH, XXTO >ofapbl Kigipicke ne KbIIMbICTbIK icTep 6oMbiHIWA Aanengeme-
Nnep anyablH ©Te TUiMA TeTiri peTiHAe SpeKeT eTeTiHAiriHe 6annaHbICTbl, an eKiHwi XaFbiHaH, XKTO
KONjaHy ajgaM MeH a3samMaTtTbiH, bGipkaTap KOHCTUTYLUMANBIK KyKbIKTapblH by3y >kaHe/Hemece
LeKTeynep kayniH apTTbipybl MyMKiH. COHbIMEH KaTap, erep onap Teprey CyAbACbIHbIH, CaHK-
LMACBLIHCBI3 KeWiHre KanAblpyAbl Tanan eTrnenTiH MaH-XannapabiH 6osybiHa 6arinaHbICTbl XKYp-
risince, >xyprisinreH XKTO HaTvkenepiH 3aHAacTbipy Maceneci eTkip Typi.

TYWIH CO3MEP: Teprey, >KacbipblH Teprey apekeTTepi, Npobaemanap, i3AecTipy, KbIIMbICTBIK,
npoLecc, KbUIMbICTbIK, iC 6OMbIHLLA COTKA AEMiHTi iC XKYpri3y.
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PROBLEMS OF DETERMINING THE LEGAL NATURE
OF COVERT INVESTIGATIVE ACTIONS

TATARINOVA L.F.
Candidate of Legal Sciences
University of International Business named after K. Sagadiev (UIB),
Almaty, Republic of Kazakhstan

IVANOVA ZH.B.?
Candidate of Juridical Sciences, Associate Professor

2Komi Republican Academy of State Service and Administration,
Syktyvkar, Komi Republic

ABSTRACT. The purpose of this article is to study the legal nature of covert investigative actions
- alegal institution enshrined in national legislation in 2014, and to identify the signs by which covert
investigative actions (hereinafter — CIA) can be distinguished from other operational investigative
measures (hereinafter — OSA).

Taking into account the peculiarities of the legal institutions of the CIA and the OSA, a question
arises, the answer to which is of fundamental practical importance for distinguishing the MPM and
the OSA, by defining their features and purpose.

The problem of determining the legal nature is also aggravated by the fact that in the criminal
procedural legislation of the Republic of Kazakhstan there is no detailed description of the algorithm
of their conduct, unlike other investigative actions. This absence is due to the correlation of CIA
with the institute of state secrets, the definition of which follows from the meaning of Article 1 of
the Law of the Republic of Kazakhstan "On State Secrets” [1].

To fully disclose the topic we have chosen, the author used various methods of scientific
cognition, which allowed not only to analyze the available points of view, but also to formulate his
own conclusions and proposals, namely: the method of system analysis, the formal legal method,
as well as the comparative legal method.

The research presented by us will allow, based on an understanding of the legal nature of the
CIA, to successfully apply it without violating the principle of legality, including when using a wide
range of forms and methods of operational investigative activities when collecting evidence in
criminal proceedings.

This is due to the fact that, on the one hand, CIA act as a very effective mechanism for obtaining
evidence in criminal cases that have a high degree of latency, and on the other hand, the use of
CIA can increase the risk of violations and/or restrictions of a number of constitutional human and
civil rights. Moreover, the issue of legalizing the results of the conducted CIA is acute, if they were
carried out without the sanction of the investigating judge due to the presence of circumstances
that do not require delay.

KEYWORDS: investigation, secret investigative actions, problems, search, criminal proceedings,
pre-trial proceedings in a criminal case.
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BBEAEHWUE. B pamkax nposeseHHOro mc-
CNeJl0OBaHNA Mbl BbIABUHYAN MNPesnooxXe-
HWe, YTO BHeApPeHHbIN MHCTUTYT HC/, akTmB-
HO MPUMEHAEMbIN C MOMEHTa BCTYMAEHMA B
cuay YroJIoBHOro npoueccyanbHoro Kogekca
PK, no3BoasieT B MONHOW Mepe UCNoaAb30BaTb
noayyeHHble B pesynbtate nposeseHna OPM
MaTtepuansbl.

[laHHoe npeanonoXeHWe OCHOBAHO Ha
y>K€ UMEROLMXCA HayUHbIX M3bICKaHUAX, Ka-
caromxca npupoapl 1 3HaveHna OPM, yxo-
AAWMX CBOUMU KOPHAMW B Hay4yHble TPyAbl
yueHbix CCCP »n coBpeMeHHOCTH, U3 CMbICAa
KOTOPbIX cnesyeT, 4To BCe GOopMbl, Hanpas-
NIeHHble Ha AOCTUXKEHWE Liesieil YrONOBHOTO
npoLiecca, AOKHbI OTBeYaTb NPUHLKNY 3a-
KOHHOCTW, a Kakune-nnbo metogbl OPM He-
BO3MOXHbI [2, c. 80; 3, c. 3]. Takxe y4yeHble
COLWINCb BO MHEHWU, YTO BO3MOXHbI Orpa-
HU4YeHWs npaB 1 cBOb6OJ YenoBeka, OAHaKO,
Kak NoA4epKuBaroT nccnegoBaTteny, OHO BO3-
MO>XHO NNLLb MPY UMNEPATUBHOM 3aKOHOAa-
TebHOM PeryanpoBaHnmn Nogo6HbIX CayyaeB
[3, c. 5].

BcTpeuaeTca MHeHMWe, cornacHO KOTOpPO-
MYy NOJyYeHHble B pe3y/bTaTe NpoBeAeHHbIX
OPM pe3synbtaTbl CNOCOGHbI BbICTyNaTb B
KayectBe OCHOBbI MO GOPMUPOBAHUIO Pa3-
NNYHbIX BUAOB AoOKa3aTenbcTB. [laHHaa Touka
3peHns OCHOBaHa Ha MpPeAnoaOXeHUN y4e-
HbIX O TOM, YTO caM ¢akT nposegeHna OPM
A,0Ka3aTeNbCTBOM Yero-anbo HbiTb He MOXKeT
[4, c. 20; 5, c. 99-100].

B TO e BpeMA yKaszaHHble MHEHUA pacxo-
AATCA B 4YacTu onpejeneHuns Kputepues, Mo
KoTopbIM pe3yabTaTel OPM MoryT cuutatbea
aonyctumbiMm [6, ¢. 33]. Tpu 3ToM pAag yue-
HbIX OTMe4YaeT, YTO NofobHble pe3yabTaThl
MOryT ObITb AOKa3aHbl WMAN OMNPOBEPrHYTbI
NOCPeACTBOM MPOBEAEHNSA WHbIX MpoLeccy-
aNbHbIX gencteuim [7, c. 121; 8, c. 18].

CyuwiecTBytoLlee npoTMBopeymne BO B3ras-
Aax 0bocTpAeT yCTaHOB/IEHWE 3aKOHOAaTe Nb-
HOW Koppensaunnm obecneyeHns 3akpenneH-
HbIX NpaB 1 CBOBOJ, YenoBeka 1 rpaxaaHuHa
C WHBIMW LLeNAMU NMPaBOOXPaHUTENbHOW Ae-
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ATENIbHOCTW, HanpaB/JeHHOW Ha cobatogeHmne
rapaHTMi 1 3awWuTbl 3aKOHHbIX MHTEPECOB
Kak OTAeNbHO B3ATOr0 MHAMBMAA W 0bLie-
CTBa, Tak U rocyjapcrea B LEeNOM.

OgHako aHanu3 pencteytowero YIMK PK
faeT HaM OCHOBaHWe yTBepXAaTb, YTO 3a-
KOHOZaTeNb CTPEMUTCA HE TONAbKO aKLLeHTU-
poBaTb BHWMMaHWe Ha Jieraansaumm rnposo-
Avmbix OPM, HO ¥ BK/IKOUYUTL B YrONOBHOE
npoLeccyanbHOe 3aKOHOAATENbCTBO HOBbIE
dbopMbl M BUAbI MOJyYeHUs [0Ka3aTesibCTB
nyTeM YCTPaHEeHNA y>XKe VMMEeIoLLMXCA NpaBo-
BbIX HapbepoB [9, c. 99-102], ¢ BkAtOUEHM-
eM JOMONHUTENbHbIX WUCTOYHWKOB AOKa3a-
TenbcTtB [10, c. 644-553].

N B KOHTEKCTe TeMbl HalleWh CTaTbW, Mbl
MOXeM B Ka4yecTBe TaKOW HOBE/bl yKa3aTb
HC/J, xoTopble ObiliM BHEApPEHbl B Yronaos-
HO-MpoLeccyanbHoOe 3akoHozaTenbcTBo Ka-
3axcTaHa, B TOM Yuncae rno Utoram m3syyeHus
NONOXUTENBHOTO MeXAYHapOAHOro OnbiTa
N NPOBEAEHWNA CYLLECTBEHHOW NMPaBOBOW pe-
dopmbl, nMetowen mecto B 2014 roay.

[Nocne BHeApeHWA n3y4yaemoro Hamu npa-
BoBoro nHctmutyta HC/ B YK PK [11] cpeau
yueHbIx KasaxcTaHa He npekpalaroTca Cno-
pPbl U ANCKYCCUU OTHOCUTENBbHO Kak CamoMu
npupoabl HC/, Tak 1 puCKOB HapyLLIeHns OcC-
HOBHbIX MpaB 1 cBoHOA YenoBeka u rpaxaa-
HWHa B pe3yabTtaTte nposegeHna HC/.

HC/J, pernameHTMpyroTca HOpMaMu, cocpe-
aotoyeHHbiMn B 11.30 YIK PK, n, ka3anocb
6bl, HOCAT AOCTAaTOYHO AeTa/bHbIN XapakTep.
OaHako, Kak nokasblBaeT npakTuka, Auc-
nosuunn Hopm .30 YMK PK He cnocobHbl
PacKpbITb BCEN CYLLHOCTM HEerfacHbIX Cnej-
CTBEHHbIX A€NCTBMI U HOCAT Hoablle onunca-
TeNbHbIN XapakTep.

He yrnybnasce B TOAKOBaHME 3HayeHusA
CI0BA «HErNaCcHOCTb», MOCKOJIbKY 3TO He BXO-
AVT B Len Halero ncciefoBaHuns, OTMETUM
NLWb, YTO HErnacHOCTb NojpasymeBaeT MNoj
Cco60M HeuTO HeM3BeCTHOe TPETbUM JnLaM,
n He obnajarollee nNpusHaKaMym SBHOCTW.
[laHHbIV NOAXOZ4 K OMNpeAeneHuo 3HaYeHus
AAHHOIO TEPMUHA OCHOBAH Ha onpegeneHumn
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C/I0BA «HErNacHbI» B TONKOBbIX C/lIOBApPsAX
[12; 13; 14].

MNoTtpebHocTb BO BBeaeHun HC/, cBsizaHa
C HeObXOoAMMOCTbIO NOBbIWEHUA 3PPEKTMB-
HOCTM PaboTbl NPaBOOXPaHUTENbHbIX Opra-
HOB, W 3TO CTa/JI0 BO3MOXHbIM B pe3yabTarte
napannensHoro cyuwecrsosaHua OPM n HC/.
Takoe, AOCTaTOYHO rapMOHUYHOE, COocyLe-
CTBOBaHWe MO3BOJIAET WUCKAKOYATb Heaony-
CTVMble U He OTHOCALWMECA K KOHKPETHOMY
Aeny pokasatenscrsa [15, c. 247-253].

Taknm 0bpa3om, CyLecTBYHOLNIA B HAaCTO-
Awee Bpema B Pecnybanke KasaxctaH npaBo-
Bon nHctutyT HC/], NnpeactaBaseT cobon cum-
6103 ABYX NOAXOAOB, Pa3rpaHUYEHHbIX Ha
«rnacHbie» (ct. 197 YIMNK PK) n «HernacHble»,
(4. 2 ct. 232 YTIK PK), koTOpble nogpasyme-
BalOT OTCYTCTBME MHPOPMMPOBAHHOCTU nL,
BOBJIEUEHHbIX B YrOJIOBHbIA npouecc, nMbo
NN, Ybk npaBa M cBOBOAbI 3aTparvBaroTCA
(n.12 c1.7 YTIK PK) [16, c. 51-62].

JTO CBA3AHO C NMPUPOAOWN TNACHbIX CNea-
CTBEHHbIX AEWCTBUI, KOTOpas NMO3BOISET UM
OTHOCUTBCA K CAMOCTOATENbHBIM UCTOYHMKAM
A0Ka3aTenbCTB. Takaa 0cObeHHOCTb CBf3aHa
C HaNM4YMeM 3aKOHOAATeNIbHO 3aKpPenaeHHOM
MMMepaTUBHOW pernamMeHTaumm npoBeaeHns
TakKuUX AEUCTBMN, Yero He ckaxewb o HCA,
pe3yibTaTbl KOTOPbIX NULO, OCYLLLEeCTBAAN-
Liee NPON3BOACTBO MO Aeny, AOKHO Mpes-
BapuUTENbHO WCCNeAOoBaTb. JTO MOJIOXEHue
BbiTekaeT 13 cmbicna c1.238 YIK PK. Otaens-
HO MOAYEepPKHEM eLLle O4HO NPUHLUMNANbHOE
otanume HCA ot OPM, B npouecce gokasbl-
BaHMA pe3yabtatel HC/J wncnonb3yrorca He
CaMW KakK TaKkOBble, @ UCMONb3YHOTCA NPOTO-
KOAbl X nccnepoBaHma (4. 2 c1. 239 YIK PK),
yero He ckaxelb 0 pesynbtatax OPM, koTo-
pble camu no cebe, Kak Mbl 3TO y>Ke OTMeYann
BbiLLE, ABAAKOTCA AOKa3aTeAbCTBAMM.

Ho TeM He MeHee, HECMOTPA Ha Haanume
ABHbIX OT/JIMUNTENbHBIX MPU3HAKOB MEXAY
HC n OPM, Ha npakTnke BO3HMKAKOT CI0X-
HOCTW Mpu UX GakKTUYeCcKOM pa3rpaHnYeHnn.
Tak, N0 MHEHMIO HEKOTOPbIX aBTOPOB, B YacT-
Hoctn A.H.AxnaHoBa u A.Jl. XaH, B pamkax
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NPOM3BOACTBA MO YrONOBHbLIM AefiaM napan-
NenbHO MOryT bbITb Mcnoab3oBaHbl kak HC/A,
Tak n OPM, npuyem, Kak yTBep>KaaroT aBToO-
pbl «...N0 NHMLMATMBE CaMOro ONnepaTMBHOIO
paboTtHuka» [17, c.48]. bonee Toro, ykasaH-
Hble aBToOpbl nogyepkmsaroT pasanuma HCA
n OPM B npegHa3HaueHun. I Mbl noaaep-
>KMBAEM JaHHYH TOYKY 3PEHUS, YTO CBA3AHO
C HeOrpaHM4YeHHbIM npeaHa3HayeHnem OPM
(koTOpble, B CBOKO Ouepesb, MNoapasaens-
FOTCA Ha obLwme M cneyranbHble), KOTOPble
NPVMEHSAOTCA B LE/NOM, U OrpaHUYeHnsIMH,
BbITEKAOWMMWN N3 HALMOHANbHOIO 3aKOHO-
AatenbctBa KasaxctaHa B oTHoweHun HC/,
NPVMeHAEMbIMWN B pamMKaxX KOHKPETHOrO yro-
JIOBHOrO Aena.

CnepoBatensHo, HC/J npeacrasaatotca
bonee y3KMMW M BXOAALWMMMN B MNepeyYeHb
CNeACTBEHHbIX AENCTBUM, HamnpaBJeHHbIX Ha
cbop AokasaTenbCcTB MO KOHKPETHOMY Yro-
NOBHOMY Zieny, N NO3TOMYy MOTYT UCMOJb30-
BaTbCA MapanneNbHO HeCMOTpA Ha TO, 4TO
uenn, 3agayvn, cybbekTbl, CpeacTBa peLleHus
MNOCTaB/IEHHbIX 334a4 U CPOKM, a Takxe cde-
pa NpUMeHeHns 1 npoueccyanbHaa ¢opma y
HCA n OPM otanuatoTcs.

MATEPUAJIbI U METOAbI UCC/TIEAOBAHUA.
Mpn noaroToBke JAAHHOIO WCCIEA0BaAHNSA
aBTOp MNoABepr aHanu3sy He TOJIbKO AOKTPU-
Ha/bHble NCTOUYHUKN — TPYAbl Ka3aXCTaHCKMX
N 3apybexxHblX aBTOPOB, HO M HOPMbI Aen-
CTBYIOLLErO YrOoNOBHO-MPOLECCyaNbHOro 3a-
KoHogaTenbcTBa Pecnybankm KasaxcraH.

B cBeTe nogHnMaemon npobaemsl, 1 Npu-
HMUMasa BO BHUMaHWe TOT $akT, 4To 06beKTOM
Halero uccnefoBaHMA BbICTYMakOT MPaBoO-
OTHOLLEHUS, BO3HMKatOLWMe NpU MNpuMeHe-
HuM HC/l B pamKax yronoBHOro npouecca no
KOHKPETHOMY YroJIOBHOMY Aeny, Hamu Obin
onpeaeneH MeToA0N0MMUYECKMA NHCTPYMEH-
Tapuii, B KOTOPbIA BOLIAN AManeKTUYeCcKni
MeTOo4, MeTOZ4 CUCTEMHOro aHanumsa, ¢op-
MaNbHO-HOPUANYECKUIA METOA, a TakxXe CpaB-
HUTENIbHO-MPaBOBOW METOA.

B uacTHOCTW, AWaneKkTnyeckum MeToj
MNO3BO/INMA HaM BCECTOPOHHE MpOoaHaAn3un-
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poBaTb MMerLWMeca TOYKM 3peHus, Kaca-
towmeca npasoson npupoabl HCA v otanum-
TeNbHbIX UX ocobeHHocTen oT OPM, HaunHas
C TPYAOB Y4YeHbIX COBETCKOro nepuoja v 3a-
KaHumBas coBpeMeHHuKamu. COBMECTHO C
ANANEKTUYECKMM METOAOM, Hamu 6bin nNpu-
MEHEeH MeTOoJ, CUCTEMHOrO aHa/im3a, yYTo Mo-
3BOAMNO aBTOopaMm onpegenntb cBAsb HC/ ¢
OPM u BbissBuTb Mecto HC/] B cucTteme cnea-
CTBEHHbIX JENCTBUN.

OTaenbHO yKaXeM Ha WMPoKOoe NpuMeHe-
HVYe GOpPMaNbHO-HOPUANYECKOTO U CPaBHU-
TeNbHO-MPaBOBOro MeTOA0B Hay4yHOro mMo-
3HaHMA, NOCPeACTBOM KOTOPbIX HaM yAanocb
NPOBECTU pa3rpaHnYeHne Mexay riacHbIMU
N HernacHbIMW CNeACTBEHHBIMU AENCTBUAMM,
a CpaBHWTE/bHO-MPABOBOW aHaAn3 MO3BO-
NN HaM BbIABUTb OT/IMUUTESNIbHbIE MPU3HAKN
mexay HCL v OPM no pagy npu3HaKkos.

PE3Y/IbTATbl N X OBCYXXAEHUE. Vc-
cnesfyembli HaMW NPaBOBOW WMHCTUTYT B Ka-
3aXCTaHCKOM 3aKOHOZaTeNbCTBe OTHOCUTE b-
HO HOBbIW, B CBf3U C YEM Mbl CTOJKHY/IMCb
C Pa3/IMYHbIMN TOUYKaMW 3PEeHUs, KacaroLin-
MUCA ero npupogabl. [loguepkHem, 4To y4e-
Hble He MPOCTO Pa3oLWANCb BO MHEHWM OTHO-
cutenbHo HC/J, a nonApHO pasfennnmcb Ha
noaaepxunearowmx sHegpeHne HC/ B oTpac-
NeBoe 3aKOHOAAaTeNbCTBO TOrO UM MHOTO ro-
CyfapcTBa U pe3Ko OCYXAArLWnX BHeApeHue
AAHHOro MNpaBOBOro WHCTUTYTa. OTAENBHO
Bbl4e/nnach TpeTba rpyrnmna, He BblgenatoLas
HC/, B oTaenbHyro npoLeccyasbHyo KaTero-
puo, @ oTHoCcALWasa nx K Yyactn OPM.

K nepBon rpynne y4eHblX, KOTOpble MOA-
Aep>XunBaroT BHegpeHne wuHctutyta HC/A B
YTK PK v yka3biBatOT Ha 1X NpenmyLLecTBa,
oTHocuTCA A.baHuyk, NnpeanaratoLwmm Touey-
Hble KOPPEeKTUPOBKWN A5 COBEPLUEHCTBOBA-
Hua HCA [18].

C yka3saHHbIM aBTOpoM coangapeH n M.A.
MwuxannoB, He NPOCTO MOAAEPXKNBAOLLMI
BHegpeHue nHctutyta HC/A, HO v npeanara-
FOLLMM MOBbLICUTL KauyeCTBO MOArOTOBKN Cle-
AoBaTener B 061acTM NPOBEAEHUs TaKoro
poja cneacTBeHHbIX gevcteum [19, ¢.220].
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B 1O e Bpemsa BTOpasa rpynna uccneso-
BaTeseln, KaTeropuMyeckm BbICKa3blBaroLLLa-
aca no nosogy HC/, ykasbiBaeT Ha psj He-
A,0CTaTKOB, KOTOPblE MOXHO CBECTU K TOMY,
yto: HekoTopble HC/, ABHO orpaHuuymBatoT
KOHCTUTYLIMOHHbIE MpaBa rpa)jaH; npaso-
Boe peryavposaHne HC/J noBepxHOCTHOE,
nmeeT AybanMpoBaHWe HOPM, C OAHOWU CTO-
POHbI, N OTCYTCTBME periaMeHTaLnm Tex nam
nHbix HC/A, ¢ Apyron CTOPOHbI; SBHOE Heco-
BEPLUEHCTBO npoueccyanbHon dopmbl HC/,
NoBbILLAKOLLEee PUCK MONYHYEHUA HeAOCTOBEp-
HbIX AaHHbIX M HapylweHua npaB n cBoboz
nuamnemaa (20, c.58].

Ko BTOpOM rpynne yyeHblX — MPOTUBHMKOB
BHeapeHua nHctutyta HC/, B KasaxcraHe, oT-
HOCUTCA W3BECTHbIM Cneuuannct B obnactu
yrosoBHoOro npotecca - A.A.MmH3bypr [21].

AA.TMH36Yypr aprymeHTMpyeT CBOKO TOY-
Ky 3peHusa 1em, uto HC/ BHOCUT AMCCOHAHC
B y>Xe CyLLeCTBYHLLYH CUCTEMY YrOJIOBHOIO
npouecca Pecnybankm KaszaxctaH M B WH-
CTUTYT AOKa3blBaHMA. OTO 0bByc/nOBAEHO, NO
MHEHWIO YYeHOro, TeM, 4to «...B chepe fo-
Ka3blBaHMA LNPKYANpyeT nHopmaunsa AByx
BMAOB: MpoLeccyanbHasn, pernaMeHTnpyemas
YTK PK, n He npoueccyanbHas, B TOM yncie
pernameHTnpyemas 3akoHom PK «O6 onepa-
TUBHO-PO3bICKHOW AeATeNIbHOCTU»» [22].

CnepoBaTtenbHoO, OTNPaBHOM  TOUKOMU
pasnnumsa  noayyaemom wHPopmauumun, no
MHEHWIO aBTOpa BbICTyMaeT TO, 4YTO MNpoO-
LeccyanbHaa MHbopMaLma ABNSETCA AOKa3a-
TeNbCTBOM, @ He npoLleccyanbHas BbiCTyrnaeT
NVlb OPUEHTUPOM ANA onpejeneHua fab-
HeuLWwnx AeNCTBUA N/UAN PeLLIeHN B pamKax
KOHKPETHOro YroJiIoBHOro Aena [22].

Ewe oaHum aprymeHtom A.A.MmH36ypra
NPOTUB BHEAPEHUA MNpPaBOBOrO WHCTUTYTa
HC/ BbicTynaeT OTCYTCTBME OMMUCaHUA BCEX
CNEACTBEHHbIX JAENCTBUN, OTHOCALLUMXCA K
HC/A (saHHas Touyka 3peHuns noaaep>XXunBaeT-
ca n apyrumum), To ectb HC/l He packpbiBaeTt
NEeNCTBUM, K HUM OTHOCALLMXCA, ClefoBa-
TE/NIbHO He ONUCbIBAETCA U HE pernaMeHTupy-
€TCA HaUMOHaNbHbIM 3aKOHOAaTenbCcTBOM PK
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HW Mo popmMe, HM MO CoAEepPXKaHWIO.

Mpobnemy Bo BHeapeHun HCA B YIK PK
BuaMT 1 AH.AxnaHoB [23], KOTOpbIA Tak-
e CKJIoHSeTca K no3nuyum o tom, uto HC/
- bonblle BCrOMoOraTeNbHble AENCTBUSA, He-
XXeN CaMoCToATe/bHble, MPOBOAVMbIE «...B
TallHe OT 3aUHTEPECOBAHHbIX B UCXOAe Aena
YYaCTHMKOB rmpouecca». YuuTbiBas 3TO,
A.H.AxnaHoB npeasaraeT cokpatuTb nepe-
yeHb HC/ v caenatb ero 60nee KOHKPETHbIM
[23], UTO CHM3UT PUCKN BO3HUKHOBEHUS LLIN-
POTbl ANCKPELMOHHbIX MOJHOMOUNIA.

Yto kacaetcs TpeTbeW rpynnbl, KOTopas,
C OZHOW CTOPOHbI, MPUHUMAET NpoBeAeHME
HC/, HO, C Apyro CTOPOHbI, MOJHOCTbIO OT-
pUL@eT CaMOCTOATENbHbIM XapaKTep Takux
AENCTBUN, TO APKUM NPeACcTaBUTENSMWN AaH-
HOW rpynnbl CYUNTAETCA WM3BECTHbIA MpoLec-
cyanuct - b.X.ToneybekoBa [24, c.14]. YueHbil
nonaraet, yto HC/l Ha3biBatOTCA HEKOTOpbIe
OPM, HO No CyTK CBOEW UHULMUPYEMbIE Cle-
AoBaTtesnieM, 1 Nocae COCTaBaeHMA NPOTOKONA
06 nx NpoBeseHMN NMPOAOIKAKT OCTaBaTbCA
OonepaTMBHO-PO3bICKHBbIMW MeEPONPUATUAMMU,
HO TOJbKO pernaMeHTUpyeMbIMU «...BE€LOM-
CTBEHHbIMW HOPMATMBHbLIMU akTamu» [24,
c.16].

MNpoaHann3npoBaB MHEHUSA Y4YeHbIX BCEX
yKa3aHHbIX rpynn, Mbl nonaraem, yto HCJ
CNOCOBHbI MOBbICUTL  3GEKTUBHOCTL  pa-
60Tbl MPaBOOXPAHUTENbHbIX OPraHoOB, MO-
BbICUTb CTEMeHb pPacKkpbiBAaeMOCTW W CTaTb
AENCTBEHHBIM MEXaHWM3MOM B 061acT Npo-
TMBOAENCTBUSA YrONIOBHbIM MpaBOHapyLue-
HuAM. OZHaKO, KaK CrnpaBeiMBO OTMeYaroT
yueHble BTopou rpynnbl, HCZ aoaxHbI 6bITb
MOJHOCTbIO PEriaMeHTUPOBaHbl, BO u3be-
>KaHMe WCMOJb30BaHMA UX C Lieblo Henpa-
BOMEPHOIO OrpaHNYeHNs KOHCTUTYLMOHHbIX
npaB 4YenoBeKa M rpaxzgaHuHa. A noka kap-
AVHanbHOro pasrpaHnyenna HCA n OPM mbl
He Habatosaem, cumTaem LenecoobpasHbiM
06BbEAVHNTD N1LL, MPUHUMAIOLLNX PELLEHNE O
notpebHoctn nposegeHns HCA, v any, He-
nocpeacTseHHo peannsyrowmnx HCA.

Taknm o0b6pa3om, packpbiBas MNpPaBOBYHO
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npupoay HC/, Mbl cpasy MOXeM onpeaenvTb
Ana cebs OTNpaBHble TOYKM ANA pasgene-
HMA mexay cobor HCJ, n OPM. besycnoBHo,
rpaHb OYeHb TOHKasA, MOXET ObITb, MO3TOMY
Ka3axXCTaHCKMM 3akoHOAaTeNb MNPUHAN  pe-
LeHNe «UCKYCCTBEHHO» pa3aenntb OPM Ha
OPA n HCA.

N, kak cnpaseganeo otMmeyaroT A.H.Axna-
HOB 1 A. JI. XaH, OCHOBaHWeM Takoro pasge-
NeHNA MOXEeT CNYXWUTb PakT Hannuma npo-
M3BOACTBA MO YrOJIOBHOMY Jefny WAN ero
OTCYTCTBMA, MOCKONbKY «...Cpa3y onpeaens-
FOTCA pa3nnumnsa CybbekToB CaHKLIMOHWPOBa-
HUA 1 chep NPUMEHEHMS, ...HEBO3MOXHOCTU
CMeLleHNs B pamKax O4HOro Aena, BO3MOX-
HOCTb 06>asoBaHMA B Clyyae Hecornacusa u
T.4.» [17, c.50].

OpHako BCe yKkasaHHOe rnpejcTaB/seT Co-
601 AOKTPMHANbHBIN NOAXOZ K pa3peLleHunto
noAHYMaeMoro BOMpPoOca, U eCcan Mbl Bep-
Hemca K aHanusy Hopm YTIK PK, To craHet
Oo4eBUAHO, 4YTO npouecc nposeaeHns HC/
He pernamMeHTUpOBaH ~AOMKHbIM 0bpasowm,
Nockonbky ancrnosnumn Hopm .30 YK PK
HOCAT MPEWMYLLECTBEHHO OMUCaTe/bHbIM
xapaktep. Ocmennmca npeanonoXuTb, 4TO
OoTCyTCTBME pernameHtauum npouecca HC/
CBA3aHO € TeM, 4To Hopmbl .30 YTIK PK kop-
penvpyroT ¢ nosoxeHnamm 3akoHa PK «O ro-
CyAapCTBEHHbIX cekpeTax» [1].

3AK/TFOMEHUE. lMoasoaa utor aaHHOMY
NCCeAoBaHNIO, Mbl MPULAN K BbIBOAY, YTO
pa3 OAHWM M3 OCHOBAHWWN pa3rpaHUYeHUs
HCZA » OPM BbiCcTynaeT pasninune B cybbek-
Tax CaHKLUMOHWPOBaHWSA, TO, CnefoBaTeNbHO,
HeobXxoANMMO pasrpaHNUMBaTb M KOMMETEH-
LMIO TakMX CyOBEKTOB, TO eCTb MeXAy NpoKy-
paTypow 1 CNeACTBEHHbIMU CYAbAMMW.

N npuHMMas BO BHMMaHWe NMpaBoBYHO Xa-
PaKTEPUCTUKY MPOKYpaTypbl N CNeACTBEHHO-
ro cyza, Mbl MOXeM KOHCTaTMpOBaTb CeAyro-
Lee, pa3 NPOKypop ABAAETCA AOMKHOCTHbIM
NNLOM TOCYAapCTBEHHOrO OpraHa B 4ewn
OYHKLUMOHAN BXOANT KPOME BCEro npo4ero
YroJ0BHOE MnpecnejoBaHue 1 OcyLlecTBe-
HMe Haz30pa 3a 3aKOHHOCTbHO MPOBEAEHUA

EDUCATION. QUALITY ASSURANCE N24/2023




npoueccyanbHbIX AEACTBMWA, B TOM 4uncie B
paMkax cobarogeHns nybanyHoro nHTepeca,
uenecoobpasHo nepesatb GYHKLMIO CaHKLU-
oHuposaHuna HC/J nmeHHO npokypartype.

[laHHoe npejnonoXeHne OCHOBAHO Tak-
e Ha TOM, YTO QYHKLIMOHAN CnesCTBEHHOro
cyabn 6osblie OpuveHTMpOBaH Ha obecne-
yeHue cobntogeHma npasB 1 cBoboA yenoBe-
Ka W rpaxaaHuHa, 3aKpen€HHbIX B HOpMax
AEVCTBYIOLLErO HaLMOHANIbHOIO 3aKOHOZAa-
TenbctBa Pecnybankm KasaxctaH. lMoatomy
NOornyHee npeacTaBAfeTcs 3aKOHOAATeNbHO
3aKpenuTb GYHKUMIO MO  CaHKLMOHMPOBA-
HWIO 3@ NMPOKYPOPOM, @ PYHKLMIO MO KOH-
TPOIO 3@ 3aKOHHOCTbLIO peanmsauunm HC/ 3a
CNEeACTBEHHbIM CYAbEeNn.

CnepoBatenbHo, BHegpeHne HC/A B YIK
PK BcTpetnno Hemano NPOTUBHWKOB, YbW

IPNANYECKUE HAYKWU / LEGAL SCIENCES

TOUKWN 3PEeHUA MPeACTaBAAOT UHTEpeC ANs
Hay4YyHOro mMupa, HO cama KoHuenuusa HCA,
no-Hawemy cyrybo cybbekTMBHOMY MHEHWIO,
HeceT BbICOKMA MOTeHUMan, CNoCOBHbIN Mno-
BbICUTb YPOBEHb U CTeneHb 3QdEeKTUBHOCTM
NPOM3BOACTBA MO YroAOBHbIM JefaM, OCO-
6eHHO MO TeM Yroa0BHbIM MPaBOHaPYLLEHN-
fIM, KOTOpble 06/1asatoT BbICOKOW CTEMEHbIO
naTeHTHOCTM. besycnoBHO, umccneayembin
HaMW MPaBOBOW MHCTUTYT TpebyeT gopaboT-
KW WM YCOBEPLUEHCTBOBAHMSA, N Mbl CYUTAEM,
YTO Lenecoobpa3HO HanpaBUTb pa3BUTME
HC/A no nytn obbegnHeHusa auL, NpuHMMa-
FOLLMX peLleHne o NOTPeBbHOCTM NpoBeAeHA
HC/A, n avu, HenocpeacTBEHHO peanusyro-
wmx HCA, a uMeHHO 0bbeanHeHne QYHKLM-
OHana onepaTMBHMKA N C1ef0BaTeNs B OTHO-
weHun HCA.
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